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No. 6690

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

May Hannah^
Appellant^

vs.

Edward D. Swift^ trustee in bankruptcy

of the estate of Jesse D. Hannah,

Appellee.

BRIEF FOR APPELLEE.

STATEMENT OF THE CASE.

This is an appeal from an order of the District

Court of Northern California, made on November

17, 1931, affirming an order of the referee in bank-

ruptcy denying the petition of the wife of the bank-

rupt for an order directing the turning over to her

of all of the assets of the estate upon the ground that

the same were community property and she was en-

titled to the possession of the same, since she had not

been made a party to the bankruptcy proceedings

with her husband.



STATEMENT OF FACTS.

On May 29, 1930, an involuntary petition in bank-

ruptcy was filed against Jesse D. Hannah, and on

August 11, 1930, he was adjudicated and the case re-

ferred to T. J. Sheridan, a referee in bankruptcy.

On August 25, 1930, E. D. Swift was appointed and

qualified as trustee in bankruptcy. Prior to adjudica-

tion, H. S. Meilink was appointed and qualified as

receiver in bankruptcy and acted until the appoint-

ment and qualification of the trustee.

The receiver, during his administration, collected

money from the operation of two apartment houses

and a garage which were in the name of and in the

possession of and claimed by the bankrupt as his own

at the time the bankruptcy was commenced; and the

receiver deducted his expenses and turned the balance

over to the trustee. The trustee collected further

money from this source and paid the expenses out of

the same. The garage was sold by the trustee and the

proceeds held by him as a part of the assets of the

estate. The apartment houses were found to have no

equity for the estate over valid liens and w^ere aban-

doned by the trustee as burdensome with the permis-

sion of the referee. A controversy arose between the

trustee and the lienholders over the title to rents col-

lected prior to the abandonment and this was com-

promised by the trustee turning over a portion of

these rents to the lienholders and retaining the bal-

ance as a part of the estate. The trustee still has

tith^ to certain parcels of real property upon which

there are large valid liens and it appears that there

will not be any equity in them for the estate.
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On October 3, 1931, May Hannah, the wife of the

bankrupt, filed her petition with the referee whereby

she alleged that all of the property taken over by the

receiver and the trustee was, at the time of the com-

mencement of the bankruptcy, the community prop-

erty of herself and her husband, and demanded that

the same be turned over to her since she had not been

made a party to the bankruptcy with her husband.

The trustee filed an answer denying the allegations

of the petition. Testimony was taken upon the issues

raised. The matter was submitted to the referee for

decision and he made his order denying the petition.

A review of this order was taken to the district judge

and he made his order affirming the order of the

referee denying the petition.

All the claims filed and allowed in the bankruptcy

are community debts and they largely exceed in

amount the value of the property of the estate after

the satisfaction of valid liens. These community

debts were incurred by the husband in the operation

of his business for the benefit of the community, and

there were no separate debts of the husband.

BRIEF OF THE ARGUMENT.

1. The property in question is within the ex-

clusive CUSTODY AND CONTROL OF THE BANKRUPTCY

court, and that court has the sole right to cx)a^rn

its disposition.

2. The trustee, by operation of law, acquired

THE title of the BANKRUPT TO THE PROPERTY.



3. Prior to the adoption of Section 161-a of the

California Civil Code in 1927, community property

was subject to the payment of community debts

UNDER California decisions and this section has not

changed the status of community property as to

community debts.

4. There is no analogy between the community

property system in california and estates by the

entireties in other states.

5. The adoption of Section 161-a of the Cali-

fornia Civil Code in 1927 was for income tax pur-

poses ONLY AND THAT SECTION DOES NOT AFFECT THE

right's of community creditors to collect their

debts from community property.

6. Bankruptcy courts will protect creditors of

the community.

ARGUMENT.

1. THE PROPERTY IN QUESTION IS WITHIN THE EXCLUSIVE
CUSTODY AND CONTROL OF THE BANKRUPTCY COURT,
AND THAT COURT HAS THE SOLE RIGHT TO GOVERN ITS

DISPOSITION.

At the time of the filing of the petition in bank-

ruptcy, the husband had the exclusive possession of

the property, and the same came into the exclusive

custody and control of the bankruptcy court by opera-

tion of law at the time of the filing of the petition in

bankruptcy, into ^^ctistodia legis," and the bankruptcy

court thereby acquired exclusive jurisdiction to de-

termine all interests therein.

Murphy v. Hofman Co., 211 U. S. 562, 53 Law
Ed. 327, 21 A. B. R. 4875



Hehert v. Cratvford, 228 U. S. 204, 57 Law Ed.

800, 30 A. B. R. 24;

Coder v. Arts, 213 U. S. 223, 53 Law Ed. 712,

22 A. B. R. 1;

Whitney v. Wenman, 198 U. S. 539, 49 Law
Ed. 1157, 14 A. B. R. 49.

2. THE TRUSTEE, BY OPERATION OF LAW, ACQUIRED THE
TITLE OF THE BANKRUPT TO THE PROPERTY.

Whatever title the bankrupt had in this property

at the time of the filing of the petition in bankruptcy

passed, as of the date of the filing of the petition, to

the trustee upon his appointment and qualification.

Everett v, Jiidson, 30 A. B. R. 1, 228 U. S. 474,

57 Law Ed. 927.

The trustee was vested, by operation of law, with the

title of the bankrupt to all property. (Bankruptcy

Act, Sec. 70-a-5.)

" * * * which prior to the filing of the

petition he could by any means have transferred

or which might have been levied upon and sold

under judicial process against him."

With respect to the property, the trustee is deemed

vested with all the rights, remedies and powers of

any creditor who, at the time of the filing of the peti-

tion in bankruptcy, could have fastened thereon a lien

by legal proceedings.

Bcmkritptcy Act, Sec. 47-a-2:

Pac, State Bank v. Coats, 30 A. B. R. 655, 205

Fed. 618.



The trustee is vested with his title only for purposes

of administration, and is the representative of both

the bankrupt and his creditors.

Collier on Bankruptcy, 13th Ed. 1634;

CartivrigU v. West, 26 A. B. R. 831, 55 Sou. 19.

Bankruptcy administration is governed by equitable

principles.

Searle v. Mechanics Loan & Trust Co,, 41 A.

B. R. 786, 249 Fed. 942.

3. PRIOR TO THE ADOPTION OF SECTION 161-a OF THE
CALIFORNIA CIVIL CODE IN 1927, COMMUNITY PROPERTY
WAS SUBJECT TO THE PAYMENT OF COMMUNITY DEBTS
UNDER CALIFORNIA DECISIONS AND THIS SECTION HAS
NOT CHANGED THE STATUS OF COMMUNITY PROPERTY
AS TO COMMUNITY DEBTS.

Prior to 1927, when Section 161-a of the Civil Code

of California was adopted, community property was

liable to the payment of community debts and, even,

the husband's separate debts.

Farmers Exchange Nat'l Bank v. Drew, 48

Cal. App. 442, 447;

Schuyler v. Broughton, 70 Cal. 282

;

Adams v. Knowlton, 22 Cal. 283.

Since the husband had exclusive possession, control

and management of the community personal property,

he could have transferred the same in payment of

commimity and separate debts, and such debts could

have been collected by judicial process against the

property; and this was true as to community real

property up to the time of the adoption of Section



172-a of the Civil Code in 1917, and, after that time, it

was, at least, true to the extent that such debts could

be collected by judicial process against the property.

The question then is, how has this situation been

altered by the adoption of Section 161-a in 1927, which

provides that the respective interests of the husband

and wife in community propeii:y during the con-

tinuance of the marriage relation are present, existing

and equal interests under the management and control

of the husband as provided in Sections 172 and 172-a

of the Civil Code. This new Section 161-a did not

change the right of the husband to manage and con-

trol the community property, or his right to the pos-

session of the same, so that the property in question

here was as much in the possession of, and under

the control and management of, Hannah at the time of

the filing of the petition in bankruptcy as if Section

161-a had not been amended; and the bankruptcy

court thus acquired, properly, exclusive custody of

this property and exclusive jurisdiction over its dis-

position.

Federal Courts, and the Supreme Court of the

United States, have held that the nature and character

of the rights of the wife in community property is

a local question and that they will follow the decisions

of the local court of last resort.

Moffitt V. Kelly, 218 U. S. 400, 54 Law Ed.

1086;

Warhitrtou v. White, 176 U. S. 484, 44 Law.

Ed. 555;

U. S. V. EohUns, 269 U. S. 315, 70 Law Ed.

285.
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In the last named case, the Supreme Court held that

state decisions establishing a rule of property will be

followed by the Supreme Court when it is called upon

to interpret the state law. We do not have yet any

California decision which passes upon the precise

question before us. The California Supreme Court,

in decisions prior to the adoption of Section 161-a,

held that the wife did not have a vested interest in

community property, and that her interest therein was

a mere expectancy like that of an heir, although

fastened with a much more definite and present in-

terest than that of the ordinary heir, and that the

various provisions enacted with reference to com-

munity property were to protect her against fraudu-

lent and inconsiderate acts of the husband and to

preserve intact the community property until the

dissolution of the marriage by divorce or death.

Stewart v. Stewart, 204 Cal. 536, 552.

Counsel for the wife rely upon decisions of the

Supreme Court of Washington. In that state, it has

been held consistently that the wife has a present and

vested interest in community property under statutes

of the State of Washington that are similar to those

of California, but it has also been held consistently

that such community property is liable for the com-

munity debts (31 C. J. 113, Note 31), although not

liable for the husband's debts (Peterson v. Zimmer-

man, 253 Pac. 642; Spokane v, Tilton, 233 Pac. 15)

and that the test to determine whether community

property is liable for debts incurred in connection

with its operation and management is whether the

transaction was carried on for the benefit of the com-
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munity and not whether it actually resulted in a profit.

(Way V. Lyric Theater Co., 140 Pac. 320.) At best,

Section 161-a does not create in California any situa-

tion different than that which has existed in Wash-
ington for some time, where, mider the decisions of

its courts, community property is liable for com-

munity debts but is not liable for the husband's sep-

arate debts. All obligations contracted during the

marriage are presumed to be community debts.

Farmers Exchange Bank v. Drew, 48 Cal. App.

442, 450;

Oregon Improvement Co, v. Sagmeister, 4

Wash. 710, 30 Pac. 1058;

Calhoun v. Leary, 6 Wash. 17, 32 Pac. 1070.

Mrs. Hannah has failed to show that any of the debts

in question were the separate debts of the husband.

Counsel for the wife rely upon the case of In re

Wallace, 22 Fed. (D. C. Wash.) 171, where in a bank-

ruptcy proceeding, the community property law of

Washington was involved. The bankrupt filed his

petition as to his separate property and his separate

debts only, and not as to community property and

community debts. A creditor holding a separate debt

sought to have the community property brought into

the bankruptcy estate for administration for the bene-

fit of creditors holding separate debts. District Judge

Webster denied this relief upon the ground that in

Washington, although community property was liable

for community debts, community property was not

liable for separate debts.
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4. THERE IS NO ANALOGY BETWEEN THE COMMUNITY
PROPERTY SYSTEM IN CALIFORNIA AND ESTATES BY
ENTIRETIES IN OTHER STATES.

Counsel for the wife have attempted to draw an

analogy between the community property system in

California and the system of estates by the entireties

in other states, notably Maryland, North Carolina

and Michigan.

The California code does not recognize ownership

of property by the ^^entireties'' (Civil Code, Sec. 682)

and cases from other states wherein it is held that

the interest of the husband cannot be reached by at-

tachment or execution have no application in Cali-

fornia.

5. THE ADOPTION OF SECTION 161-a OF THE CALIFORNIA
CIVIL CODE IN 1927 WAS FOR INCOME TAX PURPOSES
ONLY AND THAT SECTION DOES NOT AFFECT THE RIGHTS
OF COMMUNITY CREDITORS TO COLLECT THEIR DEBTS
FROM COMMUNITY PROPERTY.

In connection with this part of our argument, we

quote from the certificate of Referee in Bankruptcy

T. J. Sheridan (Trans, p. 23), where he said:

^^The contention of petitioner rests largely or

wholly upon the provisions of section 161a, en-

acted in 1927, declaring that the interests of hus-

band and wife are ^present, existing and equal

interests,' for prior to the enactment of such

section the law of California had been construed

to be such that there could be no possible basis

for the contention of petitioner. It is unnecessary

to review the cases, such as Roberts v. Wehmeyer,

191 Cal. 601; Stewart v. Stewart, 156 Cal. 651,

Supreme Court, and Talcott v. U. S., 23 Fed.
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(2(i) 897, of the Circuit Court of Appeals of the

United States, discussing the quality of such

estate. The new section referred to was enacted

following the very strenuous efforts by certain

property owners seeking to minimize the amount
of tax required by Federal law, and it is rea-

sonable to presume that the intention of the leg-

islature was directed to that phase of the matter

alone. But the section as thus amended expressly

refers to existing law; that is to say, it further

declared that such property was ^under the man-
agement and control of the husband as is pro-

vided in sections 172 and 172a of the Civil Code.'

These sections so cited provide that the husband
has the management and control of the com-
munity personal property and has the manage-
ment and control of the community real prop-

erty respectively (21) with certain qualifications

not here important. There is thus the situation

that the legislation was enacted following the

litigation referred to, and that care seems to be

taken to make it clear that the section is to be

construed in pari with the sections theretofore

existing concerning community property, and
that same interpretation would be placed upon
sections 172 and 172a as theretofore had been
allowed. From the beginning it has been held to

be the law that the husband had the management
and control of the community property, and in

that management and control he was taken to be

the one w^ho would contract and pay the com-
munity debts and against whom all actions would
be prosecuted in respect of such indebtedness,

against whom executions alone ran, the wife in

no case being considered to be a necessary party,

unless, perhaps, relating to homesteads or in

other special circumstances. The interests of the
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spouses in community property is not to be taken

as the same as the interests of tenants in com-

mon. It is a single unified state, although owned
by the two spouses it is not to be severed or

divided, unless the community is ended by death

or divorce. The real interest of the wife in fact

is not in the whole property but in the surplus

remaining after the payment of community debts

contracted in its acquisition; she can justly claim

no more. The power thus stated to be in the

husband, even under the law as amended, is sub-

stantially the same as that of a husband in re-

spect of the community estate in the State of

Washington as far as community debts go, yet

in that state it has been held by our Circuit

Court of Appeals in the case of Gibbons v. Gold-

smith, 22 Fed. 868 (C. C. A. 9) 35 A. B. R. 40,

opinion by Judge Gilbert, in a jurisdiction having

a law at least as favorable to petitioner's con-

tention as the law of California appears to

the Referee to set the proposition at rest. Sub-

ordinate federal courts of the ninth circuit would

be bound thereby. It declared and held that

the bankruptcy court has jurisdiction against the

will or consent of the wife to hold the community

property for administration in the payment of

community debts. The recent authority cited by

petitioner, to wit. In re Wallace, 22 Fed. (2d)

171, is easily distinguished. According to the

law of Washington, community property was not

to be taken for the payment of the separate debts

of the husband. In that case the husband had

filed a petition in bankruptcy to be limited solely

to his separate debts and property. It was held

that the community property would not be taken

into that sort of administration against the will

of the wife, which would in effect apply com-
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munity property to the payment of the husband's

separate debts against the law of that state.

While it may well be doubted that one has the

right to petition in bankruptcy solely as to sepa-

rate debts, the court properly answered if that

be conceded, he at least did not do anything else,

and if his action were to be taken as a nullity,

still the community property could not be drawn
thereto to pay the separate debts. The case as

presented, in no respect militates against the de-

cision of the Circuit Court in Re Gibbons v. Gold-

smith, supra.

There is the argument ab inconvenienti, for

if the contention of petitioner is sound, and the

interest of the wife is such that she alone can

be sued for her half of the community property

on the community debts, it would not be her mere
option to take that position. If it would be the

law in one case, it is the imperative rule in all

cases, and you would have the situation that

creditors seeking to apply more than the hus-

band's half of the property would be compelled

to bring the wife into court and be allowed to

bring her into court in all cases. It is not to be

held that the legislation intended such a result

making such a radical change in business and
court procedure without an express declaration

to that effect. On the contrary, it declared the

law that the husband had the management and
control of the community property was to remain

intact.

It should be noted also that during the four

years since the enactment of the section, it has

not been the view of business or of the bar that

the husband has ceased to have the same au-

thority in respect to the management of com-
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munity property as before, and it has not been

thought necessary to bring the wife into such

transactions."

Referee Sheridan, also, in the bankruptcy case of

Lavinia A. Myers, No. 17361-S in the Southern Di-

vision of the Northern District of California, wrote

the following opinion which is pertinent here

:

^'It is contended, however, that under the en-

actment of the legislature of the State of Cali-

fornia in 1927, adding to the Civil Code a new
section designated 161-a, a different rule must be

applied. But, whatever the meaning of the added
section, in which it is declared that the respective

interests of the parties in community property

are ^vested, existing and equal interests,' it still

remains the law that the management and con-

trol of the estate is in the husband, subject to cer-

tain exceptions to preserve the interests of the

wife. Had the legislature intended to make the

respective interests separate property or equiva-

lent thereto, or to make the spouses tenants in

common, it would have been easy to so do. But
it was intended to preserve the general estate,

known in California as the ^community estate.'

Such an estate is a single estate and not two

estates in the respective spouses. Warburton v.

White, 176 TJ. S. 484. While the interests therein

are in a sense separate, the entity of the estate

is not severed during the existence of the marital

relation and it is competent for the legislature to

make such provision as it deems proper for the

payment of the community debts and to prevent,

as it has done, any taking of the community es-

tate to pay the wife's separate debts. This is

the plain purport of the sections of the com-
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mimity property statute referring to the subject,

which sections have been left unchanged after

the recent amendment and since they are to be

construed in pari with the other sections of the

statute, they will be given the ordinary effect.

It still remains the law that the property of the

community is not liable for the debts or contracts

of the wife unless concurred in by the husband,

this imder the express provisions of Sec, 167 of

the same Code.

It is urged in the brief of counsel that under

Sec. 174 of the same Code, if the husband neg-

lects to make adequate provision for the support

of the wife, except in certain cases, any other

person may in good faith supply her with articles

necessary for support and recover the reasonable

value thereof from the husband, and it is said

that the debts scheduled were to some extent of

that character. But manifestly this section can

have no bearing because the purport of that sec-

tion would be to make the debt, for the purpose

stated, the debt of the husband and not of the

wife and thus payable out of the community prop-

erty, but in a proceeding against the husband.

Neither would Sec, 171 of the same Code, added
in 1915, have any bearing. This merely declares

that the separate property of the wife in addi-

tion to being liable for her own separate debts

is not liable for the husband's debts (meaning
community debts) except that such separate prop-

erty as may have come from him after marriage

is liable for debts for the necessities of life fur-

nished either while they are living together. The
plain purport of the various sections of the com-
munity property statute since the amendment has

been to leave the administration of the com-
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munity estate in the husband as before and to

make it subject to execution solely for his debts

and not for the wife's separate debts.

Previous to the enactment in 1927 there had

been a long standing controversy in the State

of California as to whether the character of the

wife's interest in community property was such

as to have the effect of reducing certain federal

taxes imposed on the income of the parties or

upon the estate in the event of the death of the

husband. The case of Stewart v. Stewm^t was ad-

visedly prosecuted to that end and the prolonged

discussion in the previous case of Roberts v,

Wehmei/er was by amicus curiae, having the same

purpose. The litigation having been settled

finally adversely to the contentions of the tax-

payer in such cases as Stewart v, Stewart, 199

Cal. 318, United States v. Bobbins, 269 U. S. 315,

Talcott V, United States, 23 Fed. (2d) 897, the

new legislation followed, as is well known, for

the same general purpose. And it is not conceiv-

able that the legislature sought to do more than

to give the wife a vested interest in the property

so as to give her an estate not subject to impair-

ment, but that it was not the intention of the

legislature to so alter the law that a mere gen-

eral creditor of the wife's could, in effect, ac-

complish the partition of the community estate

by levying upon it upon a wife's separate debt;

and it must be taken that in leaving the various

sections respecting the payment of community

debts unchanged, the legislature intended to

leave the sections referred to in full force and

effect.

It is, therefore, to be held that an execution

upon the wife's separate debts does not run
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against the community estate mitil after the dis-

solution of the community by death or divorce;

that the community debts are to be deemed the

husband's, he has full management and control

of the community estate; such debts are payable

not only from the community estate, but even

from the husband's separate estate and are not

payable from the wife's estate and since a credi-

tor without bankruptcy cannot so apply the

community property, he will not be permitted

to do the same thing through the medium of the

bankruptcy proceedings."

6. BANKRUPTCY COURTS WILL PROTECT CREDITORS
OF THE COMMUNITY.

Section 161-a of the Civil Code of the State of Cali-

fornia provides

:

''The respective interests of the husband and
wife in community property during continuance

of the marriage relation are present, existing

and equal interests under the management and
control of the husband as is provided in sections

172 and 172a of the Civil Code. This section shall

be construed as defining the respective interests

and rights of husband and wife in community
property."

This section is a declaration of interest. It is not

confined to a declaration of the wife's interest, but

is, also, a declaration of the husband's interest as

well. The management and control referred to

therein necessarily embraces the power in the hus-

band to contract debts against such interest. Such
declared interest may, however, be circumscribed by
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other provisions of law affecting individual realiza-

tion upon such interest. In other words, creation of

an interest by law is one thing, and realization

thereon is another thing. Regulations of law con-

cerning individual realization upon the interest is of

the very essence of such interest. When and how can

such equal interest be converted into separate individ-

ual rights of possession, management and control and

enjoyment? Under the law such interest must remain

an equal interest until the community interest of hus-

band and wife is terminated by agreement, divorce

or death, or until such equal interest is destroyed by

rights of third persons becoming superior to the

rights of both parties. Upon the death of either party

the respective interests are to be settled in probate.

Such settlement, of course, is subject to payment of

the existing community debts. The interest of both

parties may be destroyed by proceedings through

judgment and execution upon community debts.

The wife here claims the right, upon the bank-

ruptcy of the husband, to have turned over to her

the entire community estate. There is, of course, no

basis for such a claim as there is no provision of

law that upon the bankruptcy of the husband the

wife becomes vested with such right.

What about the lesser proposition advanced by the

appellant, that upon the bankruptcy of the husband

she is entitled either to a partition in kind of the

community property, or the commimity property

must be converted into money and half of the gross

realized be paid over to the wife, and that the credi-

tors' rights in the premises as to the half turned over
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to the wife are that they may pursue such property

turned over to her by proceeding directly against her.

The wife's interest in the community property can-

not escape liability for community debts, for it is well

settled in California that the entire community prop-

erty is subject to the payment of commimity debts.

The contention that the change in the community

property law of the State of California effected such

absurd results goes beyond any sane process of reason-

ing. The referee, in his opinion on the subject, which

we have set forth, points out that such a state of chaos

will not be assumed to have been intended unless no

other possible construction can be given to the pro-

vision in question.

It is well established that all property in the pos-

session of the bankrupt, even where third parties are

interested therein, comes into the exclusive possession

of the bankruptcy court by operation of law, upon the

filing of the petition in bankruptcy, as we have seen

from the authorities heretofore cited. The husband,

being given by law the management and control of

the community property, he is vested with the power
and charged with the duty of paying the community
debts. Such property, therefore, comes within the

exclusive possession of the bankruptcy court charged

with this responsibility to creditors, where such

management and control result in bankruptcy. The
rights of creditors then become superior to the in-

terests of both husband and wife. The bankruptcy
court will, for the protection of creditors, exercise

these powers and duties so exclusively vested in the

husband. In the event any surplus remains, such sur-
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plus would, of course, be returned to the husband

by virtue of his right of management and control

under the law.

CONCLUSION.

In conclusion, we quote from another opinion of

Referee Sheridan in another branch of the Hannah

bankruptcy case, when, on March 30, 1932, he stated:

^^In truth, the wife, and indeed the husband,

would have no substantial interest in any prop-

erty they may possess or have title to, except

as to the residue remaining after creditors are

paid. Thus Judge Deady declared in the Silver-

man case, Fed. Cas. No. 12855

:

'The natural right of an insolvent to dispose

of his property as he chooses, is not exactly

pertinent to the question before the court; but

as counsel seem disposed to attach some import-

ance to the claim, and made it the basis of an in-

direct attack upon the justice and policy of the

act, if not its constitutionality, it may be well to

inquire if there is any such right. Whence comes

the property of an insolvent? A moment's reflec-

tion will satisfy anyone that it represents in

whole or in part the credit given to the insolvent

by his creditors, and therefore, in good morals,

belongs to them, and not him. Strictly and

truthfully speaking, an insolvent has no prop-

erty, and therefore, he has no natural right to

dispose of the property in his possession other

than with the consent of the real owners—his

creditors.' (pg. 137.)

In the case of In re Pease, 12 A. B. R. 66,

Judge Swan said

:
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^One actually insolvent has no equitable in-

terest in what is only nominally his property.

'

And since under the express terms of the com-

munity property statute the husband is charged

with the full administration of the community
property estate to the extent of the payment of

community property debts, his own separate

property even being subject thereto, it would
plainly follow that whatever vested interest the

wife may have it is of no value to her, except as

the residue remaining after the payment of com-

munity debts."

Dated, San Francisco,

April 25, 1932.

Reuben G. Hunt,

Attorney for Appellee,




